Village Hall, 567-2757

Fax, 567-4115

Highway Dept., 567-2422
Police Dept., 567-1134
Building Inspector, 490-4141

Summit Village Hall ¢ 37100 Delafield Road ¢ Summit, Wl 53066

September 4, 2020

Wisconsin Elections Commission
Nathan Judnic

212 E Washington Ave, 3" Floor
Madison, W1 53707-7984

RE: Complaint Filed with Wisconsin Elections Commission
EL-20-17 Atherton v. Village of Summit, Debra Michael

Dear Attorney Judnic:

Enclosed with this letter please find a sworn written response to the complaint
filed with your office in regards to the procedures used at the polling place for the
August 11 Partisan Primary.

| will try to address the allegations by page and paragraph in the attached
document. Since | did not have actual photos of how the polling place was set up
on August 11'", | took current photos and added notes on them with reference to
the way some of the areas were set up.

| look forward to receiving the Commission’s decision and finding a resolution to
this matter.

Sincerely,

o0 NI Meheu O
Debra J. Michael, WCMC
Administrator-Clerk/Treasurer



Sworn Statement

I, Debra J. Michael, respondent in the Complaint against myself and the Village of Summit, filed
by Anne E. Atherton, hereby swear or affirm as follows:

The entire Page 1 and Page 2 Paragraphs 1 — 3 are explanatory so | am not addressing those.

Page 2 Paragraph 4: | cannot confirm which election inspector Ms. Atherton encountered when
entering the voting room because | was not present in that room when that interaction
occurred. | do know that we had a clearly visible sign in the lobby set on a podium that directed
voters who cannot or choose not to wear a mask to come to the Administration counter to be
assisted. We also tried to have a greeter in the lobby to direct people to the proper areas. Once
Ms. Atherton came to the Administration counter, | was in my office area so | approached our.
counter and asked if she was here to vote, she said yes so | asked her to state her name and
address and provide her Photo Id. | placed her Photo Id on a clipboard and took it to the check
in table where | announced | had a voter voting in the lobby area (which we were treating as a
modified version of Curbside Voting as allowed under Wis. Stat. §6.82(1)) , | announced Ms.
Atherton’s name and address and provided her Photo Id. The election inspector found her
record in Badger Books, confirmed Photo Id and issued a voter number. | took the voter
number to the ballot table and stated | was getting a ballot for the voter in the lobby, they
issued me the proper ballot and a pen. | attached those to the clipboard and returned to the
lobby area. | believe when | returned to the lobby Ms. Atherton was seated on the furniture we
have in the lobby. There was a voting booth but it was currently in use by another unmasked
voter. We also had a table with chair available in the lobby. See “Exhibit 1a, 1b & 1c”.

Page 2 Paragraph 6: As | was explaining the ballot to Ms. Atherton she started reaching for her
purse and stating that she had a doctor’s note, to which | put up my hand and stated that | did
not need to see any documentation.

Page 2/3 Paragraph 7: Ms. Atherton continued to question the setup of the lobby area and
pointing out that there was only one booth and not a handicap accessible booth. [ explained
that we have two handicap accessible booths, one holds the ExpressVote machine and the
other was set up in the voting room. | explained that if that was the booth she needed to use
then she could go into the other room to do so. Ms. Atherton’s response was something like oh,
so now you'll let me go in that room? At that point | made it clear that | cannot not let her vote
so if she needed access to that booth then yes she could do so but | also stated that | felt an
abligation to protect our inspectors as well. Ms. Atherton made a statement referring to if
masks work and the inspectors are wearing them and behind a screen aren’t they protected? |
don't believe | gave a response to that.

Page 3 Paragraph 1 continued from Page 2: | did explain that we were using a modified version
of the curbside voting process and showed her that we had that information attached to the
clipboard. Ms. Atherton requested a copy of that document which | did provide to her and she
submitted in her complaint as “Exhibit A”.
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Sworn Statement

Page 3 Paragraph 2: Ms. Atherton continued to challenge our process and began referencing
Jim Crow and how we had reverted to the 1900’s like a Podunk town and questioning if this is
how it’s going to be in November. | explained that | cannot predict what things will be like in
November and we will have to revisit our set up and process when it gets closer.

Page 3 Paragraph 3: Ms. Atherton references another unmasked voter who was also voting in
the lobby and speculates whether that voter’s ballot was entered into the machine or
tampered with because of the location of the voting machine. Part of the process was to direct
the voter to stand in the doorway where they could watch the election inspectors feed the
ballot into the DS200 machine, the inspector would then come out and tell the voter that their
ballot had been accepted. See location of DS200 on “Exhibit 2 “. Some voters, like Ms. Atherton
stated they would prefer to put the ballot in the tabulator machine themselves and since the
machine was located near the exit door and that process takes only a few seconds, we allowed
them to enter through the exit door, feed the ballot in, verify the machine accepted it and
promptly leave the room.

Page 3 Paragraph 4: The lobby area provided plenty of privacy as most voters came in, passed
through the lobby (on the opposite side of where the booth and seating was located) to enter
the voting area and then exited out a door (again on the other side of the lobby) and
immediately exited outside. | have included a picture of the lobby area and drawn on the path
that a voter would have taken upon entrance to the building and another showing where the
booth and furniture are located in relation to that path “Exhibit 3“.

Page 3 Paragraph 5: | do not recall Ms. Atherton offering to wear a mask at any time during our
interactions. | certainly did not request it as we already established that she wasn’t able to do
s0.

Ms. Atherton, did, at some point state that she would be filing a complaint. Once Ms. Atherton
completed the voting process and left the building, | called the Wisconsin Elections Commission
and asked to speak to the legal department. | did not speak to a person but left a voicemail
detailing the issue, what process we were using and that if | was doing something wrong to
please contact me and provide guidance. | never received a phone call or email. As Ms.
Atherton states on Page 3 Paragraph 6 that she was in a state of disbelief and shock, | too had
those same feelings. | went back and referred to a communication dated July 31, 2020 from the
Wisconsin Elections Commission (WEC) with the subject: Face Coverings while voting and
conduction Election which | have attached as “Exhibit 4” and highlighted the guidance that
were given to make sure that | wasn’t doing something wrong. | also reached out to my Clerk
colleagues and asked how they were handling unmasked voters and all were following a very
similar process.
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Sworn Statement

Page 4 Paragraphs 1 — 4: In regards to the information provided regarding curbside voting
procedures and whether or not that process was followed, | have included a copy of our poll
book from the Badger Book system from August 11, “Exhibit 5” showing on Page 19 that Ms.
Atherton was issued voter number 33 and the signature box states “Ballot Received at Poll
Entrance”. We had a total of 13 voters use this process and | received no other complaints but
more so a sense of gratitude for assisting them and ensuring they were able to vote safely. |
will admit that the privacy sleeve portion of the process could’ve been overlooked because we
had removed those sleeves from the voting booths due to COVID-19 concerns. Ms. Atherton
placed her ballot into the tabulator machine herself so she would have seen on the DS200
machine’s screen that her ballot was counted, therefore an election inspector would not “let .
the voter know that the ballot was accepted” as stated in the process. | have included a photo
that shows the voter could see the inspector placing their ballot into the DS200 from the lobby
area. (Previously referenced as “Exhibit 2”).

Page 4 Paragraph 5: | cannot verify that inspector Diane Sobehrad was the person who had
interaction with Ms. Atherton because | was in my office at the time. | believe that Diane was in
the lobby area during the time Ms. Atherton was voting. Again, after Ms. Atherton stated she
would be filing a complaint, | made a call to WEC as explained above and did not hear back
from WEC regarding this situation.

Page 5 Paragraph 1: During the April 2020 election there was not a statewide mask mandate in
effect so it was our decision to practice social distancing and allow our staff, election inspectors
and the voters to make their own determination with regard to wearing masks. Our actions at
the August election were based on guidance from WEC and aimed to protect our staff, election
inspectors and voters from the risk of contracting COVID.

Page 5 Paragraph 2: As we prepare for November’s election we will re-assess the status of
COVID, our procedures, set up and best practices based on direction from WEC. If this
November election follows others and we have an almost 100% participation, there will be lines
and if we have to social distance, many people would end up standing outside because we can
only fit so many people in our facility using the 6’ spacing. We are always prepared and have
provided in-the past assistance to those that cannot stand for a long period of time but marking
their spot in line and allowing the voter to sit in a chair until they are next in line or, again, we
would offer the curbside or modified curbside voting option.

Page 5 Paragraph 3: Americans with disabilities and the elderly (who | work closely with staff at
our nursing home and assisted living facility to ensure they are able to vote) should be assured
that, if we are made aware of challenges with their voting rights or access we are dedicated to
work through those to make sure that theirs along with everyone else’s vote counts.

In closing, | have been doing elections at the local municipal level for about 16 years and
Clerk’s, in general, are dedicated to ensuring that every person has a positive experience with
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Sworn Statement

voting. It is absolutely nobody’s intention to disenfranchise any voters and | think that during
this time of COVID and the political tensions that surround a presidential election year, we have
to adapt to different ways of doing things but at the same time not create disturbances related

to the process and try to maintain a high level of trust with our voters.

I sincerely apologize that Ms. Atherton felt mistreated and discriminated against, as that was
certainly not the intention with our interaction on August 11th.

I, Debra J. Michael, certify, under penalty of perjury of the State of Wisconsin, that the
information provided herein is true and correct to the best of my knowledge.

= - 3 il . o
Respondent’s Signature: 5(¢-k Ry Y Yueho \Q
¥
Debra J. Michael, WCMC

STATE OF WISCONSIN

County of Waukesha
Village of Summit

S)Oj tob fozme on this 4t day of September, 2020.
Ll

Signature of Notary

My commission expires: 4]}5} 5 Z/)’Zf’f) , or is permanent.
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Exhibit 4 (4pages)

Fak Wisconsin Elections Commission

212 East Washington Avenue | Third Floor | P.O. Box 7984 | Madison, W1 53707-7984

i Mgy g5 N (608) 266-8005 | elections@wi.gov | elections.wi.gov
DATE: July 31, 2020
TO: All Wisconsin Election Officials
FROM: Meagan Wolfe
Administrator

SUBJECT: Face Coverings While Voting and Conducting Elections

WEC staff have received questions regarding the use of face coverings while voting or conducting elections.
This document provides information about many of the common questions we have received and was developed
with guidance from State of Wisconsin public health officials and information available from the Centers for
Disease Control (CDC).

Update on 7/31 at 1:00 PM: Please note this communication has been amended after Governor Evers
issued Executive Order 82 declaring a public health emergency and the accompanying mandate which
requires facial coverings when Wisconsin citizens are in enclosed spaces or are outdoors when physical
distancing is not possible.

1. Q: Can municipalities require voters to wear face coverings while voting at the polls on election day?

A: No, Commission staff have advised that only the Legislature can establish individual voter

qualifications. The authority of the Legislature to establish voter qualifications is rooted in the Wisconsin
Constitution. The WEC, along with state agencies, county or local governing bodies and/ot election officials,
carmot pass ordinances or establish rules that add qualifications for an eligible elector to cast a ballot. The
Executive Order issued by the Governor on July 30, 2020 that requires face coverings in certain situations does
not apply to voters. No voter should be refused a ballot for lack of wearing a face covering.

Clerks may establish procedures to allow for voters without facial coverings to cast a ballot safely on election
day. This may involve using designated areas of the polling place for these voters.or assigning poll workers
with additional personal protective equipment (PPE) to serve these voters.

2. Q:Is it recommended that voters and election officials wear face coverings during in-person absentee
and election day voting?

Yes, the Wisconsin Elections Commission unanimously recommends the use of face coverings by voters. The
public health guidance we have developed with the assistance of public health officials from the Wisconsin
Department of Health Services is that face coverings are recommended for use by voters and poll workers on
election day and during in-person absentee voting or voter registration at the clerk’s office or alternate site.
Commission staff has updated our refercnce and training materials to account for this recommendation and new
signs recommending face coverings are included in the signage packet you will receive with your sanitation
supplies.

Wisconsin Elections Commissioners
Ann $. Jacobs, chair | Marge Bostelmann | Julie M. Glancey | Dean Knudson | Robert Spindell | Mark L. Thomsen

Administrator
Meagan Wolfe
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3. Q: What about during in-person absentee voting at the clerk’s office or alternate site?

A: We do not believe face coverings can be required during in-person absentee voting, but it is recommended
that local election officials and voters use face coverings in these situations. The legal analysis does not change,
and state agencies, county or local jurisdictions cannot add additional voter qualifications that are not set forth
in the statutes, even if voters choose to exercise their right using the absentee voting process. Public health
guidance issued by the Wisconsin Department of Health Services states: “Everyone should wear a cloth face
cover in public settings and when around people who don’t live in your household, especially when other social
distancing measures are difficult to maintain.”

4. Q: Our county or municipality has a public health order or governing body mandate that requires
face coverings. How does that impact the guidance for in-person voting?

A: A county or municipal public health order that requires face coverings is not a reason to deny a voter a
ballot during in-person absentee or polling place voting. The legal analysis does not change, and county or
local jurisdictions cannot add additional voter qualifications that are not set forth in the statutes, whether the
voter chooses to exercise their right using the in-person absentee voting process or voting at a polling location.

5. Q: Can municipalities require poll workers to wear face coverings as a condition of serving?

A: Yes, Commission staff believe municipalities have the authority to determine and train their poll workers on
“changes in laws, rules and procedures affecting the performance of their duties.” Wis. Stat. § 7.15(1)(e). The
Commission also determined that the Governor’s Executive Order requiring face coverings in public applies to
poll workers. If face coverings are required, municipal clerks’ training for their poll workers should instruct
them that one of the new procedures being implemented for health and safety of both voters and fellow
inspectors is that everyone is required to wear a face covering when they work. This change would be
considered part of an overall strategy to incorporate public health procedures during the COVID-19 pandemic
into previously established election procedures, like wiping down equipment, providing single use pens, using
social distance markings on the floor, or modified line management to keep voters appropriately spaced out. If
a municipality chooses to require a facc covering for its poll workers, it should be part of the new procedures
implemented and trained on by the clerk.

Clerks should discuss the importance of public health procedures developed and implemented to protect the
health and safety of election officials and voters. If necessary, poll workers who refuse to follow procedures
and instructions provided by the clerk or chief election inspector would be neglecting their official duties and
may be removed from their positions. Wis. Stat. § 7.15(1)(f) provides municipal clerks with the authority to
discharge election officials for improper conduct or willful neglect of duties. Wis. Stat. § 7.30(6)(c) provides
further guidance on the removal of elections officials, specifically stating that if any election official lacks the
statutory qualifications, fails to attend training sessions, neglects official duties, or commits official misconduct,
the municipal clerk shall remove the official from office.

6. Q: What about poll workers appointed from a list provided by one of the political parties?

A: Yes, those poll workers are subject to any health or safety procedures adopted by the clerk or municipality
for a polling location. While state law allows the two main political parties to make appointments to the
clection inspector list submitted in November of an odd-numbered year, and the clerk is required to use
appointees from the list, those workers must still follow the same rules and procedures that are in place for
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inspectors who are unaffiliated. The Commission also determined that the Governor’s Executive Order
requiring face coverings in public applies to poll workers.

7. Can a municipality require election observers to wear a face covering while observing at an in-person
absentee ballot location or a polling location on Election Day?

A: Yes, if there is a state or local health order or directive from a municipality requiring a face covering at the
locations in which voting is occurring either in-person absentee or at a polling location. Wisconsin Statute §
7.41 provides members of the public access to observe the public aspects of voting. The Commission also
believes the Governor’s Executive Order applies to observers as well. While Wis. Stat. § 7.41 is silent as to
measures that could be implemented to maintain the health and safety of those present at an in-person absentee
or polling location, Commission staff believe municipalities can regulate conduct on their property and require
masks as long as it does not interfere with the right to vote. Additionally, inspectors have the authority to
preserve order and issue lawful commands or orders. They may also remove individuals for disruptive behavior
or failure to comply with such lawful orders. Wis. Stat. § 7.37(2).

8. Q: May voters be asked to remove their face covering to verify they ‘reasonably resemble’ the photo
on their photo ID?

A: Most voters will not have to remove their face covering to verify they reasonable resemble the photo on their
ID. The requirement is that the photo on the ID must ‘reasonably resemble” the voter, and Commission staff
believe this verification can be done in most instances without face covering removal. There may be rare
instances where a poll worker may request the brief removal or rearrangement of the face covering during this
process, but these instances would be the exception. Election inspectors assigned to verify the photo ID should
be reminded of the “reasonably resemble” standard set forth in the statute and be mindful of this standard when
conducting this comparison at the polls. The Governor’s Executive Order specifies that face covering removal
is allowed to conf9rm a person’s identity.

9. Q: Are we getting face coverings for use by poll workers with the supplies the State has acquired and
will be distributing through the counties?

A: Yes, we have provided each municipality with enough face coverings for use by poll workers for both the
August and November 2020 elections. They will be included with the supplies we have provided to county
clerks for distribution to the municipalities by early August.

10. Q: What accommodations do we need to consider with regard to face covering usage and
communication with voters who rely on lip reading to communicate?

A: In this situation, consider using a clear face covering, if possible. If a clear face covering is not available,
consider whether you can use written communication to interact. It may be easier for voters who rely on
reading lips to communicate more easily with a poll worker or election official if a face covering is removed or
relaxed during these interactions. We recommend that these interactions take place using plexiglass barriers or
shields from at least a 6-foot distance between the parties. The Governor’s Executive Order allows for mask
removal when communicating with an individual who is deaf or hard of hearing and communication cannot be
achieved through other means.

11. Q: What kind of face coverings are appropriate for use by voter and election officials?
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A: The CDC has noted that surgical masks and N95 respirators are critical supplies that should be reserved for
healthcare workers and other first responders. If available, these face coverings may be used by election
officials and voters, but cloth face coverings and other face coverings are acceptable as well.

12. Q: How do I safely put on or take off my face covering?
A: The CDC has also provided these recommendations:

Wash your hands before putting on your face covering

Put it over your nose and mouth and secure it under your chin

Try to fit it snugly against the sides of your face

Make sure you can breathe easily

Don’t put the face covering around your neck or up on your forehead

Don’t touch the face covering, and, if you do, wash your hands or usc hand sanitizer to disinfect
o Wash or sanitize your hands after removing your face covering

13. Q: Is there anyone who is not recommended to wear a face covering?

A: The CDC website states: “Cloth face coverings should not be placed on young children under age 2, anyone
who has trouble breathing, or is unconscious, incapacitated or otherwise unable to remove the face covering

without assistance.”

14. Q: How do I know how many face coverings, or other Personal Protective Equipment (PPE), I will
need for election day or in-person absentee voting?

A: The CDC has created a bum rate calculator that can be used to estimate how many face coverings or PPE
you will need: https://www.cdc.gov/coronavirus/2019-ncov/hep/ppe-strateg v/burn-calculator.html. The CDC
notes this tool “is a spreadsheet-based model that will help healthcare facilities plan and optimize the use of
PPE for response to coronavirus disease 2019 (COVID-19). Non-healthcare facilities such as correctional
facilities may also find this tool useful.” Local elections officials may find this tool useful when preparing for

the remainder of the 2020 elections.
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